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P R E S E N T E D B Y : J I M H E N D E R S O N J R . , P R E S I D E N T O F
L A N D L O R D S O L U T I O N S , I N C .

T H E I N F O R M A T I O N P R E S E N T E D I S N O T I N T E N D E D A S L E G A L A D V I C E . T H E
P R E S E N T E R I S N O T A L I C E N S E D A T T O R N E Y . I F Y O U N E E D L E G A L A D V I C E O R
H A V E Q U E S T I O N S A B O U T T H E A P P L I C A T I O N O F T H E L A W I N A P A R T I C U L A R

M A T T E R , Y O U S H O U L D C O N S U L T A L A W Y E R . E - M A I L S E N T V I A T H E
I N T E R N E T I S N O T S E C U R E A N D C O U L D B E I N T E R C E P T E D B Y A T H I R D

P A R T Y .

IREM ICE
Common Mistakes, Portable Screening,

Seattle and HUD Guidelines

Common Mistakes
Intent vs. Impact

1. Waiting too long

2. Talking too much

3. Texting

4. Emailing

5. Not enforcing your rental agreement

6. Giving additional time

7. Record keeping

Waiting too long

When a tenant becomes two or more months past due
with rent, it is less expensive to move than to pay and
stay.

 How do you overcome free rent?

 How do you shift the control back to you?

 Why would the tenant(s) pay or vacate?

Find a motivator (if there is one).

 Eviction on their record

 Garnishment. Plan for the end at the beginning.
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Talking, Texting or Email

 Written: 100

 Writing: 29

 Texting: 0

 E-mail: 0

 Call: 0

 Talk: 0

 If the issue you are communicating about via text or
e-mail is important, follow-up with a written letter or
notice.

What will talking do?

Talking will not:

 Make an unreasonable tenant more reasonable

 Get your tenant to see what you see

 Change your tenant’s mind

 Make your tenant pay rent on time

 Make your tenant keep their promise

Use your rental agreement

 Know your rental agreement. 3-day vs. 5-day

 Use a rental agreement created for landlords in WA
(see our website)

 Do not make oral agreements. Refer back to the
written agreement….your lease.

 Enforce your rental agreement

 What is in it for you?

 Be as generous as you can afford to be.
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More time cost more money

 Give your tenant a notice while you “wait”

 Not enforcing your Rental Agreement will train the
tenant to use the same tactics next month

 A tenant who is not paying rent is not a good tenant

 The process will give them “more time”

 Is it better to evict when you tenant is a few days late or
when they are a few months late? (You should know this.)

 Serving a notice gives you options and time to consider
how you want to proceed. You can always stop the notice.

Keep good records

 No signed rental agreement

 No completed, signed move-in checklist

 No ledger

 No 30-day notice or written agreement when there is a
change to the rental agreement
 Increase of rent

 Rent due date

 Utilities

 No receipts when accepting cash
 Landlord is required to provide to tenant

Reusable Screening Reports

The comprehensive reusable tenant screening report,
paid for by the prospective tenant, must contain all of
the following: Credit, Criminal, Eviction and
Employment and Rental History. The reusable report
will be valid for 30 days’ from the date prepared by a
consumer reporting agency (tenant screening
company). A landlord who maintains a web site
advertising their rentals, is to include a statement on
the property’s home page stating whether or not they
will accept a comprehensive reusable report. In
exchange the time to return the security deposit is
extended to 21 days.
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Seattle

Seattle developers required to build or fund affordable
housing
 The Seattle City Council passed the basic framework for new

rules that will require apartment and condo developers to
build or fund housing that members of the working class can
afford.

 The measure passed 8-0 but developers won’t have to start
complying until later this year and next after the council
increases development capacity in various neighborhoods.
This new zoning will let developers build bigger projects.

 Effective in about 30 days.
 Comply later this year and after the council increases

development capacity in various neighborhoods
 New zoning will allow bigger projects

Seattle

Seattle’s new first-come, first-serve tenant screening rule
Seattle is apparently breaking new ground by requiring landlords in the city to rent their housing units to qualified
applicants on a first-come, first-served basis.
 Effective January 1, 2017.
 Landlord provides applicant with criteria
 Landlords notes date and time completed application is received
 Applicant may request extra time. Landlord is to use the date and time of extra-time request.
 There will be some exceptions. Domestic-violence survivors.
 Applicant can ask SOCR to investigate.
 According to SOCR, it will need to add two staffers to handle work related to the first-come, first-served policy

— to the tune of more than $200,000 next year.
 Lisa Herbold chairs the council’s civil rights committee.
 Landlords can’t deny tenant based on source of income

 Social Security
 Veteran’s benefits
 Unemployment
 Child-support
 Other assistance programs

 Prohibits landlords from offering special discounts to renters who work at particular companies, with some
minor exceptions (no information on the exceptions at this time 8/22/2016)

 Landlord required to accept pledges from community-based organizations, as long as the money is received
within five days

 Audit in 2018

Seattle

Seattle City Council approved a ban on rent increases

The Seattle City Council wants to make it harder to raise rents
on buildings with rat and roach infestations, broken
heaters, and other safety issues. In a committee meeting today,
five members of the council voted for a bill nicknamed the “Carl
Haglund law” after a notorious south Seattle landlord. The bill
will temporarily halt rent increases at buildings with
housing code violations until those violations are fixed. The
committee vote sends the bill to a full council vote next week,
where it is likely to pass.

 Effective July 10, 2016

 Kshama Sawant

 Form of rent control?
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Seattle

Kshama Sawant is proposing new legislation to limit move-in costs
and “ease moving barriers” for Seattle renters. The ordinance would:
 Limit nonrefundable fees to no more than 10% of the first full

month’s rent. If the cost of the screening report(s) exceeds the 10%,
the excess can be included in the nonrefundable fees.

 Screening fees cannot exceed the actual cost of the report. (This is
already state law RCW 59.18.257)

 Require that the security deposit and the nonrefundable fees don’t
exceed the first full month’s rent.

 Require landlords to provide tenants with the option of payment
plans for move-in fees including the nonrefundable fees, security
deposit and last month’s rent.

 Landlords won’t be allowed to charge additional fees or interest on
the installments.

 Committee hearing on September 13, 2016.

Primary Theories of Liability

 Intentional Discrimination – most common

 Definition: Individual of a protected group is shown to have been
intentionally singled out and treated less favorably than others
similarly situated

 Example: “No [ ] Need Apply”

 Disparate Impact – less common, does not require evidence
of intentional misconduct

 Definition: a policy or practice which is neutral on its face but has
a statistically significant negative effect on a group of persons
protected by the non-discrimination law

 Example: 2-person/bedroom occupancy standard has harsher
impact on families with minor children

What does the law say?

 In contrast to claims for intentional discrimination, disparate impact cases
focus on the effect of your actions and housing policies—not your intent.
Most discriminatory effects claims rely on statistical evidence to show that
the policy has a significantly adverse or disproportionate effect on members
of a protected class. Since the focus is on the effects of the policy—not its
intent—the community may be liable for adopting or enforcing a policy that
has a discriminatory effect against minority applicants, even if there was no
intent to discriminate based on race or other protected class.

 Take our example of an applicant’s claim that you refused to rent to him
because he’s a member of a protected class. If you can prove that you
rejected his application because he failed to meet your screening standards
and you applied the standards consistently to all applicants, his claim for
intentional discrimination would probably fail. Even in the absence of any
intent to discriminate, however, he could still pursue a disparate impact
claim by arguing that the screening policy itself is discriminatory—if he can
back it up with statistical evidence that the policy has an unjustified
discriminatory effect on members of protected classes.
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Significance of Disparate Impact

 Need not show intent for disparate impact claims

 Theory imported from employment and other areas of law

 Claims based on statistics and expert analysis that suggest a
rental housing policy has a discriminatory effect on a protected
class

 But statistics don’t establish liability: If plaintiff makes out
claim, courts look to defendant to show there is some
legitimate grounds for action/policy

o By definition, disparate impact is used to attack policies or
practices that are neutral on their face but that have allegedly
disproportionate impact on minorities

Disparate Impact Legal Example

Plaintiff: Claim:

Nonprofit that sought to develop
affordable housing in “high
opportunity” areas.

“High Opportunity”: areas with
higher median incomes and
educational opportunities,
generally lower concentration of
minority residents

Criteria used by Texas agency that
allocated Low Income Housing Tax
Credits (LIHTC) resulted in
concentration of LIHTC development in
minority communities.

This then made it harder for minorities
to locate affordable housing in non-
minority communities

Texas Dept. of Housing And Community Affairs v.
Inclusive Communities Project (2014-2015)

District court applied statistics, shifted burden

 Found that LIHTC housing was disproportionately allocated to
minority communities: 92.29% of LIHTC units in Dallas in census
tracts with less that 50% Caucasian residents.

 Court concluded that concentration of LIHTC units in minority
communities made it more difficult for plaintiff to develop housing
in non-minority areas

 Texas agency did not contest disparity, so plaintiff made out “prima
facie” case of disparate impact

 Texas agency contended that it was forced to follow IRS rules that
required most LIHTCs to be awarded to lowest-income tenants in
“qualified census tracts”

 Court accepted that agency’s goals were bona fide and legitimate, but
that it had not demonstrated that there were no less discriminatory
alternatives to advance those interests
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District court finding upheld on appeal

 On appeal, Fifth Circuit upheld district court finding of liability
for disparate impact

 Court acknowledged that Fifth Circuit had not attempted to set
legal standard for showing disparate impact

 Fifth Circuit remanded the case to district court to apply the
burden-shifting analysis developed in HUD regulations (to be
discussed)

 Concurring opinion: Insufficient evidence of disparate impact
shown

Framework for Future of Disparate Impact

 HUD Disparate Impact Regulation (24 CFR sec. 100.500)

 In 2013, HUD adopted new regulations imposing
rules to establish disparate impact liability in Fair
Housing Act cases:
 Definition: A practice has a discriminatory impact where

 It actually or predictably results in a disparate impact on a group
of persons or

 creates, increases, reinforces, or perpetuates segregated housing
patterns

 of race, color, religion, sex, handicap, familial status, or national
origin.

Three-Step Burden Shifting Approach

1. The plaintiff/complainant must make a prima facie showing of
either a disparate impact or a segregative effect.

2. If the discriminatory impact is shown, the burden of proof
shifts to the respondent to show “legally sufficient
justification.”

3. If the respondent satisfies the burden, then the charging
party/plaintiff may still establish liability by proving that these
substantial, legitimate, nondiscriminatory interests could be
served by another practice that has a less discriminatory effect.
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“Legally Sufficient Justification”

 A practice or policy found to have a discriminatory
effect may still be lawful if it has a “legally sufficient
justification.”
 A legally sufficient justification exists where the challenged

practice:

 is necessary to achieve one or more substantial, legitimate,
nondiscriminatory interests of the respondent; and

 those interests could not be served by another practice that has a
less discriminatory effect.

 A legally sufficient justification must be supported by evidence
and may not be hypothetical or speculative.

Disparate Impact legal future

 Expect increase in cases challenging policies and practices by
housing providers, lenders, insurers, credit reporting agencies that
have prima facie disparate impact on protected classes

 Courts will test extent of “safeguards”

 Some courts will view Inclusive Communities as essentially a
vindication of disparate impact generally

 Others may find grounds to challenge DI claims on basis of lack of
causation, legitimate purpose, burden of proof

 “Pseudo-protected classes”

 Effectively, expansion of disparate impact will result in expansion of
unofficial protected classes (high risk borrowers, convicted felons,
persons with non-wage income, etc.) who can claim protections
beyond those identified in Fair Housing Act, due to correlation
between their class and classes protected by Fair Housing Act

 Congress: exceptions and safe harbors from disparate impact?

DI Future challenge examples:

 Residency Preference

 Drug/crime screening policies (discussed below)

 Rental decisions based on source or type of income/income
multipliers

 Credit Screening

 House rules (such as those affecting families)
 In all of these cases, providers may have sound, non-discriminatory reasons

to impose neutral standards, but those standards may have
disproportionately harmful impacts on protected classes
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HUD Office of General Counsel Guidance

 OGC announces guidance on 4/4/16 explaining how
criminal background checks may have disparate
impact on minorities

 Uses burden-shifting approach of HUD regulations
1. Does Crime Screening have a discriminatory effect?

 State/local data can be used to prove DI if available, but if not,
National data can be used to demonstrate a disparate impact if
there is no reason to believe national data is different from
state/local data

 Citing national data, OGC says minorities face disproportionately
higher rates of arrest or incarceration

 HUD data shows nothing about actual impact on housing
opportunities

HUD Office of General Counsel Guidance

2. Is Crime Screening necessary to achieve a substantial,
legitimate, nondiscriminatory interest?

 Housing provider must be able to show that there is a legitimate
reason to do this, and that the challenged policy actually achieves
that interest.

• Must be able to show this policy actually protects tenants/property.

• Bald assertions without factual proof are not sufficient

HUD Office of General Counsel Guidance

 Arrest records:

 Since arrest does not equal proof of unlawful conduct, there is
no evidence that excluding people on the basis of arrests
protects tenants/property

 Conviction records:

 Doesn’t dispute that conviction records prove individual
engaged in criminal conduct.

 Housing providers that impose a flat “one-strike” policy cannot
meet burden of proving policy achieves legitimate interest

 Housing provider with more tailored policy must still show that
it meets a substantial, legitimate, nondiscriminatory interest
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HUD Office of General Counsel Guidance

Substantial, legitimate, nondiscriminatory
interest

To satisfy that standard, policy must consider
 Nature of the crime involved

 “Severity” of crime

 “Recency” of crime

 If you don’t address those issues, policy does not serve legitimate
interest.

HUD Office of General Counsel Guidance

3. Is there a less discriminatory alternative?

 Burden shifts back to HUD or plaintiff to show that same interest
could be served by a less discriminatory alternative

 An “individualized assessment” of relevant mitigating factors
beyond person’s criminal record may have a less discriminatory
effect than categorical exclusions, such as:

 Facts surrounding the criminal conduct

 Age of person at time the event occurred

 Tenant history before/after event

 Evidence of rehabilitation

 Do crime checks after other tenant/financial screening?

HUD Office of General Counsel Guidance

 Other Guidance:
 Fair Housing Act does not prohibit denial of admission due to

conviction for some drug offenses (§ 807(b)(4))

 Use of crime records for intentional discrimination is
forbidden

 If you admit white persons with convictions but reject blacks with
same records, that violates FHAct

 OGC Guidance is totally silent about fact that it imposes
crime/drug screening rules on HUD-assisted properties.
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HUD Office of General Counsel Guidance

 Questions/Comments:
 Has HUD effectively created a rebuttable presumption that

crime screening has DI?

 How does proof of national arrest/conviction rates satisfy
“robust causation” requirement of Inclusive Communities?

 HUD never actually disputes that criminal records are relevant
to safety

 Is HUD putting duty to show less discriminatory alternative on
the wrong party?

What to do now?

 Follow developments and stay current on what the decision
means as evolves

 Identify new types of disparate impact claims

 Train employees to be sensitive to negative effects and to be
consistently fair

 Be cautious about rules that focus on specific groups (like
restricting children’s activities)

 Press HUD for rule changes and safe harbors

What to do now?

 Disparate Impact Analyses

 Review new/existing policies or practices

 Consider legitimate, nondiscriminatory reasons for changes

 Consider less discriminatory alternatives

 Document what and why

 Not so much typical business decisions (like cable providers)
but things like occupancy requirements, preferences and house
rules
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Best practices to avoid DI claims

Owners, managers, developers, investors, lenders,
insurers, public agencies can…
 Identify “Inflection Points” that extend/restrict housing

opportunities, such as:

 Admission criteria and occupancy standards

 Criteria for awarding benefits (tax credits/grants/etc.)

 Preferences

 Evaluate potential disparate impacts

 Assess other causes for any disparities

 Identify legitimate, nondiscriminatory interests

 Consider less discriminatory alternatives

Q & A

Q: Does the New Guidance Mean that Communities Must Stop Criminal Background Screening?
A: No, HUD’s new guidance does not prevent communities from setting reasonable, nondiscriminatory screening
standards before approving occupancy and signing a lease. The most common rental requirements are good
employment and income, rental history, credit, and, very often, having a satisfactory criminal background.
In general, a community may establish its own policies on who may live there, as long as it doesn’t discriminate
against applicants based on race, color, religion, sex, familial status, national origin, disability—or any other
characteristic protected under state and local law. Generally speaking, that means setting reasonable, objective
screening criteria related to the community’s legitimate business interests—and applying them consistently to all
applicants, regardless of race and any other protected characteristic under fair housing law.
 When it comes to criminal background screenings, communities generally have a legitimate business interest

in: (1) protecting their property and the safety and property of their residents; (2) ensuring that the applicant
or resident will have the ability to pay the rent; and (3) keeping other good residents who may be fearful if a
person with a criminal record is allowed to live in the community. Fair housing law specifically excludes
individuals who pose a direct threat to the health or safety of other individuals or whose tenancy would result
in substantial physical damage to the property of others. That’s where criminal background screenings often
come in—many communities have incorporated criminal background checks into screening standards on the
theory that it helps prevent crime and ward off potential liability from residents injured by the criminal acts of
others.

 The guidance doesn’t change that—but it does clarify how HUD will analyze discrimination complaints based
on criminal background policies under federal fair housing law. Among other things, the guidance includes a
step-by-step analysis for evaluating when a criminal background policy would violate fair housing law because
of its disparate impact based on race, national origin, or other protected characteristic.

Q & A

Q: How Will HUD Evaluate Disparate Impact Claims Based on Use of
Criminal History?
A: In general, HUD explains that a housing provider may be liable for policies that
have an unjustified discriminatory effect, even if it has no intent to discriminate. Under
this standard, a neutral policy that has a discriminatory effect violates fair housing law
if it is not supported by a legally sufficient justification. If a criminal background policy
restricting access to housing has a disparate impact on individuals of a particular race,
national origin, or other protected class, then the policy is unlawful under the FHA if
it’s not necessary to serve a substantial, legitimate, nondiscriminatory interest of the
community, or if that interest could be served by another practice that has a less
discriminatory effect, according to HUD.
In the guidance, HUD spells out the three questions to ask to analyze whether a
community’s use of criminal history to deny housing opportunities results in a
discriminatory effect in violation of fair housing law:
1. Does the policy have a discriminatory effect?
2. Is the policy necessary to achieve a substantial, legitimate, nondiscriminatory
interest?
3. Is there a less discriminatory alternative?
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Q & A

Q: When Does a Policy Have a Discriminatory Effect?

A: In the first question of the analysis, HUD says that the individual (or whoever files the fair housing complaint) must
show that the criminal history policy has a discriminatory effect—that is, that it results in a disparate impact on a group of
people because of their race or national origin. In general, that means presenting evidence—usually in the form of
statistics—that shows that the policy actually or predictably results in a disparate impact. So, for example, if over the course
of the last year a significantly larger number of African Americans and Hispanics had their rental applications denied than
similar white applicants because of having a criminal record, that might indicate a biased or discriminatory effect.

The guidance states that national statistics showing higher arrest and conviction rates for African Americans and Hispanics
provide grounds for HUD to investigate complaints challenging criminal history policies. Nationally, racial and ethnic
minorities face disproportionately higher rates of arrest and incarceration, according to HUD, citing statistics that African
Americans were arrested at a rate more than double their proportion of the general population—and incarcerated at a rate of
nearly three times the proportion of the general population. Hispanics were similarly incarcerated at a rate disproportionate
to their share of the general population. In sum, the imprisonment rates for African-American males is almost six times
greater than for white males, and for Hispanic males, it’s over twice that for non-Hispanic males.

Whether national or local statistics statistics may be used to evaluate a discriminatory effect at the first step depends on the
nature of the claim and the facts of the case. While state or local statistics should be used when available and appropriate
based on the community’s market area or other facts particular to a given case, HUD says that national statistics on racial
and ethnic differences in the criminal justice system may be used where, for example, state or local statistics are not readily
available and there is no reason to believe they would differ markedly from the national statistics. HUD says that additional
information, such as applicant data, tenant files, census demographic data, and localized criminal justice data, may be
relevant to determine whether local statistics are consistent with national statistics and whether there is reasonable cause to
believe that the challenged policy causes a disparate impact. HUD says that communities may offer evidence to refute claims
that their policies cause a disparate impact on one or more protected classes.

Regardless of the data used, HUD says that determining whether a policy results in a disparate impact is ultimately fact-
specific and case-specific inquiry.

Q & A

Q: Is the Policy Necessary to Achieve a Substantial, Legitimate, Nondiscriminatory
Interest?
A: In this second question of the analysis, the inquiry shifts over to the community to prove that its
criminal history policy is justified—that is, that it’s necessary to achieve its substantial, legitimate,
nondiscriminatory interests. HUD warns that the reasons offered for the policy may not be
hypothetical or speculative: The community will need evidence to prove both that it has a
substantial, legitimate, nondiscriminatory interest supporting the challenged policy and that the
challenged policy actually achieves that interest.
Often, owners and managers say that the reason for criminal background policies is to protect
other residents and their property. The guidance acknowledges that ensuring resident safety and
protecting property are often considered to be among the fundamental responsibilities of a housing
provider, and courts may consider such interests to be both substantial and legitimate—assuming
it’s the actual reason for the policy or practice. But, HUD warns, the community must be able to
prove through reliable evidence that its policy of making housing decisions based on criminal
history actually assists in protecting resident safety and property. Bald assertions based on
generalizations or stereotypes that any individual with an arrest or conviction record poses a
greater risk than any individual without such a record are not enough to satisfy this burden, HUD
says.
So, a blanket policy of denying the application of anyone with a criminal conviction record will not
be legal under HUD’s guidance, says Atlanta-based attorney Robin Hein. The rental policy will
have to be adjusted to take into account the severity of the crime committed, how long ago it
occurred, and whether the applicant has been convicted of other crimes within a period of time
since the last conviction or release from jail or prison.

Q & A

Q: Does the Community Have a Legitimate Reason to Exclude Applicants Because of an Arrest
Record?

A: No, according to the guidance, the community cannot deny someone’s application simply because there was an
arrest without a conviction. Housing providers with policies excluding individuals because of one or more prior
arrests (without conviction) cannot show that such policy is necessary to achieve a substantial, legitimate,
nondiscriminatory interest.

An arrest, on its own, doesn’t mean that the person did anything wrong, since the law presumes the defendant is
innocent until proven and found guilty by a court or a jury. And arrest records are often incomplete because they
don’t show whether an individual was prosecuted, convicted, or acquitted of the charges, since many arrests do
not result in prosecution or conviction, and the case may be dismissed. For these reasons, HUD says that the fact
of an arrest is not a relireliable reason to determine whether a particular individual poses a potential risk to safety
or property. Consequently, communities with policies that deny housing based solely on an arrest without
conviction cannot prove that the policy actually assists in protecting resident safety or property, according to the
guidance.

For many years, our fair housing experts have warned against using arrest records as part of criminal background
screenings. With the new guidance, they now urge communities that currently do so to immediately revise
criminal background policies to remove any language that denies housing based solely on arrest records. If a
criminal background screening turns up an arrest, Hein says that communities may inquire into the underlying
facts that resulted in the arrest. If the applicant admitted committing a crime, or if the police or other witnesses
can provide reliable and admissible information showing that a crime was committed, then those proven facts may
be used to deny the application even though the arrest has not yet resulted in a conviction (or conclusive and final
finding of guilt), he says.
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Q & A

Q: When Can Applicants Be Excluded Because of a Prior Conviction?

A: In most cases, a record of conviction (which is a conclusive and final determination of guilt, as opposed to an arrest which is based only on a
suspicion that the defendant committed a crime) is evidence that an individual engaged in criminal conduct. But HUD says that communities with
policies excluding people with prior convictions must still be able to show that the policy is necessary to achieve a substantial, legitimate,
nondiscriminatory interest. A community that imposes a blanket ban on anyone with any conviction record— no matter when the conviction
occurred, what the underlying conduct entailed, or what the convicted person has done since then—can’t meet that standard, according to HUD.

Communities with a more tailored policy that excludes people with only certain types of convictions must still prove that it’s necessary to serve a
substantial, legitimate, nondiscriminatory interest. To do this, the community must show that its policy accurately distinguishes between criminal
conduct that clearly poses a risk to resident safety or property—and criminal conduct that doesn’t.

A policy that fails to consider the nature and severity of an individual’s conviction—or how much time has passed since the conviction—is unlikely to
prove necessary to serve a substantial, legitimate, nondiscriminatory interest. A determination of whether any particular restriction based on
criminal history satisfies a substantial, legitimate, nondiscriminatory interest must be made on a case-by-case basis.

Our experts are watching how this all unfolds, but for now, they warn: Communities with a blanket ban against allowing anyone with any kind of
criminal record or “any felony” are likely to face a fair housing claim. In a case currently pending in federal court, a social services agency has sued
the owners and managers of a New York City community, alleging that the community has a blanket ban against applicants with any convictions,
which effectively rejects applicants whose infractions are decades old or relatively minor. Lawyers for the social services agency say that HUD’s new
guidance supports its position that blanket bans on applicants with criminal histories probably violate fair housing law. In a statement, the law firm
says that its lawsuit and the HUD guidance shine a bright light on pervasive practices around the country that disproportionately exclude African
American and Latino applicants from the rental market.

Meanwhile, civil rights advocates are conducting a nationwide investigation into the use of criminal background screening practices by private
communities. In the first phase of the investigation, the Lawyers’ Committee for Civil Rights Under Law sent inquiries to 13 private communities
across a dozen states believed to impose “blanket ban” policies that prohibit renting to anyone with a criminal history, investigating the use of
criminal background screening practices. The screening policies implemented by these landlords reflect the more widespread practice of barring
applicants with criminal histories from renting apartments and houses, including people who have committed only minor offenses, according to the
Lawyers’ Committee.

In a statement, the Lawyers’ Committee said that its investigation revealed a widespread practice of imposing bans on persons with criminal records,
regardless of the nature of the offense or the time that had elapsed since the offense occurred. Rejecting applicants simply because they have had
contact with the criminal justice system has a disproportionate impact on African Americans and Latinos, who are more likely than their white
counterparts to be arrested and incarcerated, according to the group.

Q & A

Q: Is There a Less Discriminatory Alternative to a Policy?

A: Even when the community can show that its criminal history policy is necessary to achieve a substantial,
legitimate, nondiscriminatory interest, it’s not the end of the inquiry. In the third question of HUD’s analysis, the
burden shifts back to the individual challenging the policy to prove that the community’s interest could be served
by another practice that has a less discriminatory effect.

In general, HUD suggests that an individualized assessment should be part of the process. According to the
guidance, communities with policies allowing for an individualized assessment of factors beyond what’s contained
in an individual’s criminal record would have a less discriminatory effect than an absolute exclusion that doesn’t
take any additional information into account. In an individualized assessment, the community could consider
relevant mitigating information, such as:

■ The circumstances surrounding the criminal conduct;

■ The individual’s age at the time of the conduct;

■ Evidence that the individual has maintained a good tenant history before or after the conviction or conduct; and

■ Evidence of rehabilitation efforts.

All this would probably add additional costs to the screening process. To reduce those costs, the guidance suggests
that communities could wait to check an applicant’s criminal history until after his financial and other
qualifications have been verified. That’s roughly the approach used in “Ban the Box” legislation— banning
employers from including a box on job applications about criminal history, which effectively prevents employers
from considering an applicant’s criminal history until after reviewing his other qualifications for a job. The
guidance doesn’t require communities to do the same, but HUD suggests it should help communities to minimize
any additional costs that an individualized assessment of an applicant’s criminal history might add to the
applicant screening process.

Q & A

Q: How Can a Community Tailor Its Criminal Background Policy?

A: In light of the HUD guidance, you should review your criminal history policies—in consultation with
your attorney, third-party screening company, and other advisors—to ensure that it’s tailored to meet your
community’s substantial, legitimate, nondiscriminatory interests. The HUD guidance is clear on what
your policy shouldn’t say—that you shouldn’t base decisions on arrests or apply blanket bans on anyone
with a criminal record—so communities with such policies are urged to make changes to address those
issues as soon as possible to avoid fair housing trouble.

Beyond that, you’ll need to get into the specifics to determine the criteria used to determine what type of
criminal conduct will—or won’t—pass muster under your criminal background policy. One reason for
using criminal background checks is to screen out anyone who, based on his criminal history, would be
likely to pose a risk to your community’s property and the safety or property of your residents. To meet
that goal, HUD says that you’ll need to distinguish between criminal conduct that indicates a risk to
resident safety or property, and criminal conduct that does not.

To make that distinction, you’ll need to consider the nature and severity of the criminal conduct, along
with the date of conviction. One thing to consider is whether your policy will exclude only those convicted
of felonies—as opposed to lesser charges like misdemeanors. You’ll also need to make distinctions based
on the nature of the criminal activity, which may range from crimes against persons, such as murder or
assault, to crimes against property, like theft or shoplifting, to white-collar crimes like fraud. You’ll also
have to consider how far back to go—the older the conviction, the less likely it may reflect whether the
applicant currently poses any risk to the community.
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Q & A

Q: Can the Policy Exclude Applicants with Convictions for Certain
Kinds of Drug Crimes?

A: Yes, in some circumstances. The FHA specifically excludes coverage for
actions taken against people because they were convicted of the illegal
manufacture or distribution of specified controlled substances. As a result,
HUD says that communities won’t be liable for excluding individuals because
they’ve been convicted of one or more of the specified crimes, regardless of
any discriminatory effect that may result from such a policy.

Nevertheless, the guidance says the exclusion is limited because it applies only
to convictions—not arrests—on those charges. It’s also limited to drug
manufacturing or distributing convictions—not for other drug-related
convictions, such as drug possession. HUD’s guidance says that conviction of
mere possession of a controlled substance may not be sufficient by itself to
deny a rental application.

Q & A

Q: Can Communities Face Liability for Intentional Discrimination Based on Use of Criminal History?

A: Yes, if the community treats applicants differently because of race, national origin, or other protected characteristic. In cases like
these, HUD says that the use of criminal history information as a pretext for unequal treatment based on race or other protected
characteristic is no different from the discriminatory application of any other rental criteria. The guidance offers some examples:

■ The community rejects an Hispanic applicant based on his criminal record, but admits a non-Hispanic white applicant with a
comparable criminal record;

■ The community has a policy against renting to people with certain convictions, but makes an exception for white, but not African-
American, applicants;

■ A leasing agent helps a white applicant to get his application approved despite his potentially disqualifying criminal record, but
doesn’t provide the same assistance to an African-American applicant.

In addition, HUD says that discrimination may occur before an individual applies for housing. An example: When responding to
inquiries from prospects, a property manager tells an African American that her criminal record would disqualify her from renting at
the community, but doesn’t similarly discourage a white prospect with a comparable criminal record from applying. To avoid problems
like these, our fair housing experts stress the importance of employee training on what your criminal background policy says. You don’t
want an employee answering the phone to tell someone that the community doesn’t allow anyone with a criminal record to live there.
Most communities do not have blanket bans on applicants with criminal histories, and a relatively inexperienced leasing consultant
may not understand fully the exceptions and details of the community’s rental policies. With all the attention on criminal background
policies, chances are even that the caller may be a fair housing tester.

It’ll also be necessary to stress the importance of applying the policy consistently to avoid any suggestion that it’s being used to screen
out applicants of a particular race or national origin. If something turns up in a criminal background screening, you may have to go to
the next step—to conduct an individualized assessment of factors beyond what’s contained in the applicant’s criminal record—but you
should have the same review process available for all applicants, regardless of their race, national origin, or other protected class.

Even when an application is denied using a well thought-out criminal background check policy, it might be best for the property
manager or a senior manager to look at why the applicant was denied and then talk to the applicant to get his explanation of the
circumstances involved, Hein says. Such a final review may ensure that the criminal background policy set by the community was
followed properly in running the background check.

Takeaways from New HUD Guidance

Fair housing law prohibits both intentional discrimination and housing practices that
have an unjustified discriminatory effect based on race, national origin, and other
protected characteristics. Because of widespread racial and ethnic differences in the
U.S. criminal justice system, restrictions on housing based on criminal history are
likely to disproportionately affect African Americans and Hispanics.
✦ The FHA does not prohibit communities from appropriately considering criminal
history information when making housing decisions.
✦ The discriminatory effect of a policy that denies housing to anyone with a prior
arrest or any kind of criminal conviction (a blanket denial) cannot be justified, so it
would violate fair housing law.
✦ Policies that exclude people based on criminal history must be tailored to serve the
community’s substantial, legitimate, nondiscriminatory interest and take into
consideration such factors as the type of crime and the length of the time since
conviction.
✦ Where a policy excludes people with only certain types of convictions, the
community must still prove that any discriminatory effect caused by the policy is
justified. That determination must be made on a case-by-case basis.
✦ Selective use of criminal history as a pretext for unequal treatment of people based
on race, national origin, or other protected characteristic violates fair housing law.
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TIP

Experts predict this to be a bone of contention in
future disparate impact claims involving criminal
background checks. There are likely to be courtroom
battles over whether national or local statistics may be
used in disparate impact claims—and the accuracy of
whatever statistics are used. It’s much more difficult—
and costly—to assemble local statistics that prove that
a community’s policy actually or predictably results in
a disparate impact in its particular geographical area.

TIP

In a separate notice issued late last year, HUD clarified
that arrest records may not be the basis for denying
admission, terminating assistance, or evicting
residents from public and other federally assisted
housing. The community is allowed to ask the
applicant if he was charged with the arrest that’s
showing up on the background check and ask for his
explanation of what occurred and who can verify the
facts he provides.

TIP

 The exclusion for drug manufacture or distribution
convictions doesn’t apply to claims of intentional
discrimination, according to the guidance. By definition,
intentional discrimination claims are based on treating
people differently because of their race or other protected
characteristic, not because of the drug conviction. For
example, HUD says that the exclusion wouldn’t protect a
community from a claim that it rejects only African-
American applicants with convictions for distribution of
a controlled substance, while admitting white applicants
with such convictions. Such a policy would be considered
intentional discrimination against blacks and in favor of
whites who were similarly situated.
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Thank you!

Web: www.landlordsolutionsinc.com

Email: jim@landlordsolutionsinc.com

Phone: 253-396-0010 or 866-863-8428 (toll free)

Address: 2201 North 30th Street, Tacoma, WA 98403

http://landlordsolutionsinc.com/2016/05/new-hud-
guidelines-for-tenant-screening-policy-and-criteria/


