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CORE Agenda

• Unauthorized Practice of Law

• Forms and Transaction Documents

• Agency Law Update

• Seller Disclosure

• Independent Contractor Status

• Third-Party Referrals

• Advertising, the Internet and Social
Media

Unauthorized
Practice of Law
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Unauthorized Practice of Law

• Listing a Property

• Selling a Property

• Advising a Seller on Form 17

• Advising a Buyer on how to read a
Form 17

• Writing up an offer

• Negotiating a counteroffer

• Ordering and reviewing title

More Practice of Law

• Referring Lenders, Title, Inspectors,
Contractors, Attorneys, Escrow

• Reviewing title commitments, inspection
reports, repair bids, escrow instructions,
settlement statements

• Drafting a blank addendum

Cultum v. Heritage House

• Drafting earnest money agreements is
“incidental” to the main business of real
estate

• Refer to an attorney if complicated legal
issues are involved

• Brokers may complete simple forms
approved by lawyers

• Based on “practical needs and interests” of
the public
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Forms and Transaction
Documents

Forms

Where to get them

Best Practices in Filling them Out

Resources to help in completing them

Agency Law Update
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Agency Law

Who do you represent?

Agency Agreement

Agency Disclosure

Who Do You Represent?

Four Options:

• Seller’s Agent

• Buyer’s Agent

• Dual Agent

• Non-Agent (Facilitator)

Duties of all Brokers

• Reasonable skill and care

• Deal honestly and in good faith

• Timely present offers, notices and
communications

• Disclose material facts

• Account for money and property

• Provide the pamphlet

• Disclosure agency status
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Duties of a Seller’s Agent
According to RCW 18.86.040 :

(1) Unless additional duties are agreed to in writing signed by a seller's agent, the duties
of a seller's agent are limited to those set forth in RCW 18.86.030 and the following, which
may not be waived except as expressly set forth in (e) of this subsection:

(a) To be loyal to the seller by taking no action that is adverse or detrimental to the
seller's interest in a transaction;

(b) To timely disclose to the seller any conflicts of interest;

(c) To advise the seller to seek expert advice on matters relating to the transaction that
are beyond the agent's expertise;

(d) Not to disclose any confidential information from or about the seller, except under
subpoena or court order, even after termination of the agency relationship; and

(e) Unless otherwise agreed to in writing after the seller's agent has complied with
RCW 18.86.030(1)(f), to make a good faith and continuous effort to find a buyer for the
property; except that a seller's agent is not obligated to seek additional offers to purchase
the property while the property is subject to an existing contract for sale.

Duties of a Buyer’s Agent
According to RCW 18.86.050:

(1) Unless additional duties are agreed to in writing signed by a buyer's agent, the duties of a buyer's
agent are limited to those set forth in RCW 18.86.030 and the following, which may not be waived
except as expressly set forth in (e) of this subsection:

(a) To be loyal to the buyer by taking no action that is adverse or detrimental to the buyer's interest
in a transaction;

(b) To timely disclose to the buyer any conflicts of interest;

(c) To advise the buyer to seek expert advice on matters relating to the transaction that are beyond
the agent's expertise;

(d) Not to disclose any confidential information from or about the buyer, except under subpoena or
court order, even after termination of the agency relationship; and

(e) Unless otherwise agreed to in writing after the buyer's agent has complied with RCW
18.86.030(1)(f), to make a good faith and continuous effort to find a property for the buyer; except that a
buyer's agent is not obligated to: (i) Seek additional properties to purchase while the buyer is a party to
an existing contract to purchase; or (ii) show properties as to which there is no written agreement to pay
compensation to the buyer’s agent

You May Have More Than One Client

As Seller’s Broker:

(2)(a) The showing of properties not owned by the seller to prospective buyers or the
listing of competing properties for sale by a seller's agent does not in and of itself breach
the duty of loyalty to the seller or create a conflict of interest.

(b) The representation of more than one seller by different brokers affiliated with the

same firm in competing transactions involving the same buyer does not in and of itself

breach the duty of loyalty to the sellers or create a conflict of interest.

As Buyer’s Broker:

(2)(a) The showing of property in which a buyer is interested to other prospective buyers
by a buyer's agent does not in and of itself breach the duty of loyalty to the buyer or
create a conflict of interest.

(b) The representation of more than one buyer by different brokers affiliated with the
same firm in competing transactions involving the same property does not in and of itself
breach the duty of loyalty to the buyer or create a conflict of interest.
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Duties of a Dual Agent
According to RCW 18.86.060:

(1) Notwithstanding any other provision of this chapter, a broker may act as a dual agent only with the written
consent of both parties to the transaction after the dual agent has complied with RCW 18.86.030(1)(f), which
consent must include a statement of the terms of compensation.

(2) Unless additional duties are agreed to in writing signed by a dual agent, the duties of a dual agent are limited
to those set forth in RCW 18.86.030 and the following, which may not be waived except as expressly set forth in
(e) and (f) of this subsection:

(a) To take no action that is adverse or detrimental to either party's interest in a transaction;

(b) To timely disclose to both parties any conflicts of interest;

(c) To advise both parties to seek expert advice on matters relating to the transaction that are beyond the dual
agent's expertise;

(d) Not to disclose any confidential information from or about either party, except under subpoena or court
order, even after termination of the agency relationship;

(e) Unless otherwise agreed to in writing after the dual agent has complied with RCW 18.86.030(1)(f), to make
a good faith and continuous effort to find a buyer for the property; except that a dual agent is not obligated to seek
additional offers to purchase the property while the property is subject to an existing contract for sale; and

(f) Unless otherwise agreed to in writing after the dual agent has complied with RCW 18.86.030(1)(f), to make
a good faith and continuous effort to find a property for the buyer; except that a dual agent is not obligated to: (i)
Seek additional properties to purchase while the buyer is a party to an existing contract to purchase; or (ii) show
properties as to which there is no written agreement to pay compensation to the dual agent.

Duties of a Non-Agent

NO RCW specifying duties

Seller Disclosure
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Seller Disclosure

When to Disclose

Which Statement to Use

When and How Can It Be Waived?

How It Should Be Completed

Exemptions from Seller Disclosure

• Foreclosure or Deed in Lieu

• Gift to Family Member

• Transfer pursuant to Dissolution

• If Buyer has had ownership interest within
the previous two years

• Transfer of less than fee simple

• Transfer by PR of estate of BK trustee

• May be waived (except if environmental
disclosures are positive)

When to Disclose

Unless agreed otherwise:

• Five business days after mutual
acceptance

• Buyer has three days to approve or
rescind

• Additional information triggers another
three day period (but seller may correct
defect)
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Key Seller Disclosure Cases

Alejandre v. Bull

Eastwood v. Horse Harbor

Douglas v. Visser

Independent Contractor
Status

Independent Contractor Status

Three-Part Test:

1. Control over how the work gets done

2. Payment of taxes and withholding

3. Intent of the parties
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The Bookends of EE/IC

Independent
Contractor:

• Full control over how
work is done

• Employee pays their
own taxes and
withholdings

Statutory
Employee:

• Employer controls how
work is done

• Employer pays taxes
and withholdings

The Intent of the Parties

• Benefits

• Working conditions

• Length of employment

• Job Description

• Status of others who do similar jobs

• Other factors

Third-Party Referrals
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Third-Party Vendor Referrals

Hickethier v. DOL (Wash. Ct. of App., 2011)

• Broker referred her client to her boyfriend for property
management services

• He was not licensed

• She did not disclose her relationship with him

• She lied about the services he provided (including
failure to make repairs to the home)

• She collected money “owed” to him directly from
closing agent and cashed the check (w/o invoice)

• She refused to give the Buyer the keys

Vendor Referrals

Hickethier Findings:
• Funds should have been deposited into a trust

account

• Cashing of check constitutes conversion (theft)

• Unprofessional Conduct (RCW 18.235.130)

• Allowing unlicensed person to provide
brokerage services

• Failed to disclose material facts (repairs not
made)

• Failed to deliver keys

Title Insurance Referrals

• Gifts, kickbacks or money

• Accepting money or things of value

• Denying access to competing
companies

• When licensee has interest in company
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Washington Insurance
Commission

Washington Insurance Law and Rules

• Old rules:
• Title companies may give a maximum of

$25.00 per person per year limit

• Title companies were ignoring the rules
completely

• Commissioner tried to intervene with
guidance, which fell on deaf ears

• In March 2009, the Commissioner issued
new, strict rules (WAC Chapter 284-29)

Washington Insurance Rules

• No title insurer, insurance agent,
employee, or other representative can
give anything of value to any person
who refers title insurance business

• Applies to everyone, but most often the
problems are the kickbacks/referrals
given to real estate licensees for title
business

Washington Insurance Rules

• Title Insurer may provide for free:

• Listing package: Last deed, security
documents, map, CC&Rs, tax info, property
characteristics

• Single document affecting title if cost to title
company is less than $10

• Copies of underlying documents listed in the
preliminary commitment

• Recorded documents, if not on county website
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Washington Insurance Rules

• Title company may advertise itself in
trade association publications

• Applied to trade magazines, phone books,
home buying guides, etc.

• Must advertise themselves at the standard
rate

• No advertising on behalf of, for, or with
real estate licensees

Washington Insurance Rules

• New $5.00 limit on self-promotional
items with pre-printed logo

• No money or gift cards

• Cannot be co-branded with licensee

• Title agents may rent space from real estate
offices with a lease and a fair market value

• Must occupy the space at least 30 hours
per week

Washington Insurance Rules

• Meals: Strict Rules
• Title representative must be present

• Substantial and substantive title business
discussion

• Max of four people from firm at one time

• $100/year total/licensee limit

• Title Company may host two self-promo
functions
• $15 limit/attendee
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Washington Insurance Rules

• Educational programs about title issues
• Can be offered for free, but must discuss only

title issues

• No more than $10/attendee on refreshments

• Other education programs
• Must charge for programs NOT about title

issues

• If the rules do not permit the kickback/gift,
then it is not allowed

Rules for Brokers

• Grounds for discipline under Real Estate License
Law
• To accept anything of value from title insurer except as

provided by law
• To give anything of value to any broker as a reward for

placement of title insurance business
• To prevent title companies from providing promotional

material
• To require consumers to use title services from an

affiliate

• Applies to real estate licensees and anyone with a
controlling interest in a real estate business

Advertising, the Internet
and Social Media
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Advertising, the Internet and
Social Media

• Licensed Firm Disclosure

• Licensee Disclosure

• Full Disclosure

• Guidelines for Online Disclosure

• Procuring Prospects Online

Licensed Firm Disclosure

The firm’s name or assumed name as
licensed or registered with DOL

Licensee Disclosure

• The licensee’s name as shown on their
license as issued by DOL

• The registered firm name or assumed
name of the firm in which the licensee is
affiliated as registered with the DOL
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Full Disclosure

• Licensed Firm Disclosure

• Licensee Disclosure

Guidelines for Online Disclosure

• The Web: Full disclosure every viewable page

• Email, Newsgroups, Discussion Lists, Bulletin
Boards: Full disclosure at beginning and end
(n/a if initial communication contained full
disclosure)

• Instant Messages: Full disclosure not
necessary if made in another medium

• Chat: Full disclosure prior to offering services
or in text visible on same webpage

Guidelines for Online Disclosure

• Social Media: Full disclosure no more than
“one click away.” First should have policies.

• Multimedia Advertising: Full disclosure as part
of the advertising message

• Banner Ads: No more than “one click away” to
full disclosure unless banner ad contains it.
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Procuring Prospects Online

• Expired listings must be removed in a timely
manner

• MLS sites must be up to date
• Licensees must communicate to third party

sites in a timely manner
• Licensees cannot give the impression they are

licensed in other jurisdictions
• Cannot advertise other listings without written

permission and content cannot be altered
• No metatags containing competitor’s name
• Policies must be kept up to date

Thank You Very Much!

Michael A. Spence

HELSELL FETTERMAN LLP

1001 Fourth Avenue, Suite 4200

Seattle, WA 98154

(206) 689-2167

mspence@helsell.com


